
]

::r::.. !.:.!..)!J.!.'.!.'.lU:.rAL SER,\r""CES

,\.
C:.l==ent

any

then

B. ~he company may deny Addi~~onal Services tc, or take
:a~ful ac~ion against any Subscriber who fails to paYr when d~e,

any amcun"t latvtully payablr; with respect to inst.::!llu.t:'on or lo~"C

ccnverter ~ees or services of the Co~pany.

IV. CONS?RDCT~0N A~D iNSTALLA7!ON

A. :Ohe ccrr.par.y may: ,(,.h~:'1:::: l'E:Ces.sary, ':'nstal.l television
~~cles, ~ires, amplifiers, conver~e=s, equipnent a~d 2ppur~enant

devices ~hrough, ~~ cr on the Premises, and =ay enter or exit
:r·:~ ~::e .?re!!2ises v.'ith all eq'..!ipment ne(;e5~c..!:y ~UL.· the provision
0: s~rvice5 by ~~e Cc~pany ~o the Pre~ises or to ether b~ildir.g5

~~ ~~e area. ~ll ~ork by t~e Cc~pany will ba cone ~it~ ~eason
atle care a~= i~ a ~c~~an~~xc t~shio~.4

B. The Co~pa~y shall ~e ~es~on5ible for any da~2ge to the
?re::.lses resul. ting t::'O!!l i::s ~'o1':"X. such 'Nork will C;Or.!:,)1 Y '.'J.l. Ul all
applicable laws, cod.es and !nuZ'licipal re.gulations, and'the COI:l.pany·
will p1':"oc~re, pri~~ to c~~~enc~~g work r and at its ow~ expense,
a,2.:' :?ermits :lecessary 'to pertorn'. sC'_id. ·rlork. :\11 ~....or}: done by Lll~

Co~~any on the Pre~ise5 wil~ be ir. accordance with al~ union
jur~sdictional rules.

~Sheuld ~he Clier.t request ~~~er~al '{irir.g, ~he ~~~~ies ~ill

negoti~~e :~~g~age to ensure ~t.at the Co~pany ~iil be guaran
~eec access ~ecessary to p1':"8vide ~ro~~~ and e:fici~nt service.
~~a~ 'a~~~c;e ~" i '~~"·d.e .~ -~~-;~en~ -h t -~ ~ .--- - - _.-:'''' -..-- -_.-...... U.., _<.o. .. c •., .... '- a ...ne nQ::-ee!1:enL. ~s

s~b~ect to a~d c~ntinqe~t ~~On ~e~e~v'hg ~~;o~ ~~~~~V~i hV t~e... _ ... - - - _.I.. ...... C~r::'-""" ".... _ ~ ~l

~~E of a~y plan for interna~ ~~=i~g.] - - -
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c. Client shall provide the company with,reasonable ~ccess
to the Premises for b~ilding,· main~aining, serv~~e~, ~epiac~ng

and relocating the cable television system at the Pre~ises (the
"Syst.em") which the Company has the exclusive right to do and
whic~ it shall do at ~~S own cos~ and not aL the cost of Clien~.

D. Neither Client nor anyone acting by or under the
a~t~or~~y at Client shall at any Li~e service, maintnin, tQmpcr
with, ~ake anv alterations to, interconnect with, int~rfere with,
d~sconnac~ or-re~ove or knowingly permit any person w~o is not
authorizea by the co~pany to ~~rvice, maintain, t~pe~ with, mako
a~y alterations to, interconnect with, interfere with, disconnect
0= remove any part of any device, cable, wire, equipman~ or
~a~erial 1ns~alled by L~e Company.

'r\ . NEW T:ECHNOLOGY

Client ~nders~ands that the company is currently rebuilding
its cabl~ L~16visicn system pu=suant to: (1) an Upgrade Plan fer
Caole Television sys~ems in Manhat~an which was adopted by the
New tork City Board of Estimate on January 22, 1987 and (2) a
R~~ululiol:, Calendar No. S5-A of t~c Board of Estimata o£ th&
City of New ~drk Conse~ting to the Transfer of Control of the
Cc=;ar.y adopted by the Beard of Estimate on June 15, 1989. This
~eb~i~~ing includes rewiri~g building~. Client ehall p=ovide the
Cc=.pany ~ith reasonable access for servicing, replacing and
relcca~~~g the Systen including rewiring the Premises ir. accord
::::.m.:e= .~, i. ~1J. such l.-ebuild o~ e.ny ~ubse.quen'C =c~uild or any other
~ecessa~y rewiring.

VI. OWNERS!!-;-!' OF EQ'CIPMENT

;l. .Zl.ll ~qui;;:aent (inclu.ding, \..rithout limitatic~, c<lblc.3,
a=p:if~ers and conver~ers) installed or supplied by tje Company
pursuant to this Agreement or in connection herewith, shall
remain ~he property of Lht; Cc..l1llpany. Nothing he1.-ewitt., ehall be
dee~ed to create any property i~terest i~ any such ec~ioment in
Clien~, Subscriber or any other person. - -

3. Client. shall te liable to the Co~pa~v for t~1e cost of
re?lace=ent of any converter and remote centrol unit to provide
su~sc=ibe.rs it.'1.t:h ~he r irst connection for Bulk Serv l(;~ 1.£ ::::u:.:l.t
c?nverter and remo~e c~ntrol c~it is damaged, stolen, lost or
d~sappears for any other reason. Client shall not be li~ble for
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the damage, loss, theft or disappearance of any addit~onal
converters and remo~e con~rol u~lL~ which were in3t~l~od at thQ
Subscriber's request.

VII. CHANGES Or RESIDENTS OR APARTY~T COUNT

A. In, the even~ tnat a Sub~~riber move~ out of or ~ubletQ

an apartment, client shall furnish the company with L~e name of
the new resident or sublessee of such apartment as soon as Client
: earns ' of such cnanqe. Client shall provide each ~ue~, new
resident with a copy of the Company's Notice of Bulk service
cust~mer Rights.

B. Client shall have the responsibility to r~ove and
store the, converter installed for Bulk Service from a~ apartment
that.has.been vacated andshaJ.l be res'Consi:b~e fer cu1v necessarY
·repiacement..if.. :lost. or:damaged while in Client's· possession. .

. . . . ".' ~. .'

...c." -Cl'ient - shall riotifY· the company or any chang~ in unit
. '..: count: as soon as o~.,ner learns of such change.

'. ~l!II. NOTICES

, All notices snal..l. be in \olriting de~lvt:n:ed by certified m<lil,
retu::n. !:eceipt· ::-equested,. to the appropriate party at its address
sat :!ort~ below:

. ~ '. ;..~. .....

Client:: . -------------------------

.': .. .
· ......

.... ,;......
·''';.~' ,~-:.:

:: ~- -:.
-:':"';!".:

..;: .....

-./:
'." :~~. ~. -', ;':

'.' .' .- . , .
. (Time ~larner Cable of .New, York City
·~20·East 23rd str~~t

.. 'N~w . '{or}; , . Hew York 10010

" .. ::~.. :-"..
~ ~ -..... - ..'

.•.......... "· .-.~.~.
..,': ....~'.

... ,.~.

'.:~'1.-::;
..:..... :.- ... ;

" .
':~.: ~ ...
" ....•
.,;:-.....:.:
:", ..-;,-

- .....

,.. ':Attenticn: Vice President of
:. cc~poro.tc"DcVclop!:1cnt

. cc: Office of the General Counsel]

..,.

c: BL""L..'fQGHT. TX~-5 ..~
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[Paragon cable M~~attan
_' _.5J.~O . Broadway:.:, ... ..

.·.New :'iork,N"ew, York; 100·34
.." .

Attention: .. ' Vica PresidQnt:: .of Mi=l""ln~ting'

_.' cc: Off-ice of Counsel J

;IX~·. ~

J.... '.. This ':Agree:ment· shall remain in full force a~d effect
, for' five .. (5).. years:~. Either party may terninate this ~.greement

upoli three :p)·::month!!prio:::, written notica.

B•. ·:, Termination of th'is Agreement shall not effect (1)' any
.=ighL~' the "COiaEZUly may· helve, under applicablo. laws or :relJulat'.inn~,

':.,toinsta.ll,:uainta:in, replace, and/or relocate its wires, ccndu
:',~, i ts~ "cables~. amplifiers,' :c'onverters and, all· appurtenant devices,
··into.~ out.. u.c, 'across;' through;. over or under tho Pram:'ses or ( 2}
the . o~~ership ,.by· the Co::pany' .of any equipment. installed by it.

~.". ". .". . .. --:..... -,-..

'-.:'..:-'

X•. · GO~JER...'HN'G LAW'~

.', •.;,.····.: .... ·Tnis:...A9;~l;.l!l~nt is sUbject to .( 1) <:lil applicable 1awso,··
r'.lles. ai-regulations of the· united state, N'ew York state and the

.City 'of :.'Ne.~tl York: and' the agencies thereof, and (2) t..~eFranchise·.··
.: Agreeme'nt ·dat:ed.7urie .25, 1990 between the CompQny and the city. of

~. New: York,·. as .it :nay' be: amended,. r.:odif:.ed or renewed. tf neces- ..
. ' .. sary i:1.order.to ~comply with applicable. .Federal, state or City
><·laws·/-:rules ·6i:::~"regulaL.i.uns or with it~ rra.nchi=:~ Agreoment, the
" : COl:lpanymay i=ecriately·ca..'I'lcel t.l'J.is Agree.~ent without. further

.. .obligation.. · .. The: COk1pany' shoall advise client in writing of any
. notifica~ion set tort:t. .in ~h.i.~ paragr~ph·it receives; .:lO coon as

.;~'l?rac:ticable. . ..
": ..:: <B.' This' Ag='eer.-.ent:, its: int~.q.lL;~t.ation, perfor=.ence or ::.ny

br·e'ach .thereof';, shall be governed by t~e l,:n.,:rs of the: state of" New
_.. York, and. any claims arising hereunder shall be broug::t in a

,cou:!"~ lcca"Ced .in the COUI;1:Y and C:l.t:y of N~w Yuz:k.

c: Bt"'...J<..~GMT.'l'XT-6

... ,,-.. , ...
; .

. ". -•..."":

.....

.,

'. -.. "

':~:" '.~:'-' ~-;~

. : .... ~:

:',
--', '." ~-

:'·~·.~··:~f··,,: .~.~:~
, .. :., - ... :' -~ ;.0;'

... ~ ~ . :!
.....

,.. "..
." ':.:: ....

, ..

.", .~:~I~·

.. '. :: ..

:...~.
..

..... ":.

......:..
.....
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. ... . ~ .. :.:: .. ~ ..

. ·~I~:.:~ ENTTRE . AGRED!ENT.. '

.. '

::~.: This Agreement ..c~nstitutes the entire Agreement between the
parties:, hereto'~~·contains the full.understanding of the ,parties

.'with, re~pt:tct·"to.;:;the',subj cct· :nattar:hereof . and. supersedes. all.
'··:previous -;agreements;;promises -, -proposals, . representations, under-
. standings, and: negotiations; whether written or oral, bet't'1een the,
'.'p~.t'Li.es,:.~,respe~ting.::1:hc f:ubjec:t mattar hP.'rAOf.

~ ;;:..:.<:'<: :.. ~.;:~..:.: ,.' '.
.- ..... - ~., ,~'.•. '~', '.,' . "t··. ....
:~,\.~-.:' . .... ···r~ ::.~.~.:...
':~-:'IT' ,~9.Drn·~"'·:;;·
."." _. .... .'....... _\.;1'-1 '.'_

,. •. 'y.~~

'gea.dings·tf~ed in·this Ag=eement 2.re for reference only and
~hall not. be deemed part of ~his Agr~pmp."t.

: .. '. : ..~

-,." '!

•.

, .., ..

-~ ... .~ .

[TIME': ~<ARNER '. CiBu. OF
::.. :.:'<:,:~NEW·. YORK CITY:,'.':.' :'.~' :,':.: ....
. ,·'o.:-.~di'doionof:· Tim'e .tvarnll?r .
: ,~ter"l:ainment "Co:!tpany;"' L. P. J

_: i

.. , ':;::

-:' .~ .

CLIR."1T:

'. .:. -:"....

.::

. ", ;~.":. .

.'

....'

." '.:.

-- .. ~-

. ..., ~ .

. DY:
~...;...~......;--....:......:.-._---........;.....;.--

... :~ Signature.··
RV:~ ~

Signat:ure

....

Natle. (Prin't: ):. Name (Print)

(Print)Title

Date

....

:, - .':

. , ; ....

!rit1e(Print}
...: ~ .-.
.: '~':. ~... ':~ .~

.:

'...... -.
" .

,', ' ..
:., ..

.. ''I-' :.:' .•

... ..... -.. '

.. .:~ .... '.

.....:,
'.,-,.'

·C:BULKAGMT.TXT-7
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.# . .:.

Co.' .'

" THE cm- OF 1':~YORK
DEPA...."U'ME).:T OF TELECO,\.fMVNICATIONS .A~~D ENERGY

75 P:trk Place:, 6dl Floor
Nc.\' York, NCYI York 10007

l.l.ia::l F. SQU:l.Q:on
CoIr.misslocc:r

Tdc:phone: (212) 788-6540
Fac.wI'.llc: (212) 788-6551

November 18, 1992

Richard Au::-elio
President
'T''7~p. Wi'!'l""n~r. ?;ew York City Cable Grou.p
Ti~e-Life Building, Rockefeller Cente~

New York, New York 10020

Re: Bulk Rate p~oposal

Dea::- Mr. Aurelio:

Pursu.ant to section 5.4 of the 1990 franchise a~~eements,

the Manhattan syste~ of Time Warner Cable of New York city
("MC'l'V") and Paragon Cable Manhattan (ltparagon ll

) may only ante!:'
ir.~o bulk rate pricing arrangements in the provision of cable
~elevision services if such arranqenent5 are in confo~ance with
a wri~ten plan submitted to and approved by the city's
Commi~sio~er of the Department of Taleco~~unications and Enerqy
("DXE"). By let'ter dated October 10, 1992 you sub~itted for MCTV
ar.d Paragon an Amended Bulk Rate proposal, revising previous
proposals in response to concerns raised by DTE. DTE has
r~viewed thG October 10 p~oposal and has determined that,
p~cvided MCTV and paragon accept and agree to certair. changes and
additions to that proposal which are specified below, such
proposal, as thus amended, is designed to meet the pcblic
interest and is approved for implementation.

The franchise agreement restrictions on bulk rata
arrangements reflect concerns that such arrangements nay create
~~fair pricing distinctions to the advantage of ~ s~all nu~ber of
subscribers, and, might allow non-franchised building owners ~c

profit inappropriately by "marking up" cable fees.
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However, DTE has found that the October 10 ?ropo~al, as
amendad as required below, would make available a discounted
price option for caoLe serv~ca to a subsL~lLlQl portion of the
multiple dwelling buildings in Manhattan, in neighbor~oods
throughout t~e oorough, and t~at such proposal contair.s
SUOS.ta-"ltial protect~on~ c:s.yci.i!'l5t inappropric.te ma.rk-upf: of oable
prices. DTE has also four.d that the proposed bulk rate programs,
as ~~ended, may facilitate completion of the current cable
upgrade program, reuu~~ lllega~ theft of ccblc ocrvic3, improvQ
the ability of MCTV and Paragon to provide prompt service
repairs, red~ce the incidence of service problems, and improve
v1oeo s~gnal ~~~llLy by reducing theft rel~tcd aignal leakagQ.
DTE has also found that bulk rate programs of the type proposed
a=e widespread in urb~~ areas in the United, states ar.d have
proven to l..le iZl Lhe !?ubli:;; ini:are:5t.

For t~e foregoing reasons, DTE fir.ds that the October 10
t-:':::·ap(;~~l, (.\PiLl! L.l-1C ,jRa£ig'dS set L6?£h Below, alII dh!!iSb&! ERb
9~Dli~ ihte~est a~a ~s tHerefore approved, provldeo that M~v and
Pa~agofi agfee' co r.ne changes set faith 5elOtJ By coun':ersJ.gnJ.~g a
copy of th:'s lette~· .lll Lhe spaces designated and rct-=:-ning an
original countersigned copy.

!'1:t: ,-=hd.!l~~~ to the October 10 p::-oposal th3.c Pars.gon and MC'rV
must agree to prior to this approval becoming effective are as
follows:

(1) The eligibility threshold of 20 Q~its which was
proposed in t~e Octob~r 10 letter must be reduced to 15 u~its.

Tha:: ::"5, the bulk r~te option must be cffc::,cd to all buildings in
the franchis~ area that contain fifteen or more units.

{2} No less than te~ busine~~ days before 3cnding out
:~e ~Qt~ces in the for~ of Exhibit C attached to your October 10
proposal, ~c~v anc paragon will offer DTE the opportc~ity to
fJrt;v iu~ doll cJ.l.:L;Ulll;UlllY ing ~etter ==om DTE to building o~mcro, and
if DTE opts to provide such a letter, MCTV and Parago~ will
include suc~ a letter in its distribution of the Exhibit C
notice.

(3) No bulk rata agreement shall Gxtend beyond the enc
of '?a:!'agcn and XCTV's current f='anc.;hlse !-leL .i.ou. Thu~, any bulk
rate agreements which ~ay be entered into after Sept~mber 30,
1993 must expire no later than Sectember 30, 1998,
:lotw:. tr:s -.:anding the maxir:lum five year term provided l:l Se::t: Llun IX
of yo~r proposed bulk bi~ling agreement. At the end of the
cu==ent fr~nchise period the City will review the bul~ rate
progra!'!l to determine Whether the continuaLiun u[ lJulk l.aLeS

rerr.ai~s in the public inte~est, or whether ~odifications O~
termi~at:o~ is appropriate.
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(4) Not~ithstanding footnote 3 on page 1 of the
proposed bulk oilling aqree~ent, which covers installation
charge~, undQr nQ c~rcumst~~r.P.~ may the installation charge per
unit for any bulk building that has net previously had cable
service exceed the company's then-prevailing standarc
installation charge for ~~~idp.ntial units. This maxi~u~ charqe
for installation shall apply regardless of the "Company's cost of
labor and ma.terials" referred to in footnote 3.

(5) On March 1, 1993, and o~ March 1 of every year
thereafte~ through March 1, 1998, MCTV and Paragon will each
submit a report to DTE listinq all buildings with which it had a
cur~ent bUlk rata agreement as of December 31 of the preceding
year. Such report will specify, for each agreement, the term of
t~e ag=e~ent, the building address, the number of units in the
building, the tier of bUlk service provided, the fo~ of
ownership of the building (rental, condo~inium, cooperative), any
installation charges ~posed at the building and any other
relevant information DTE may r~que5t.

SU~jec~ to acceptance of the preceding changes, t~e October
10, 19S2 bulk rate proposal is hereby approved, e~rec~ive

i:;n'.ediat:~ly.

Yours truly,
,/_ j/J ./ ~

Jt'~/(j//~

Bill Squadron

The conditior.s set forth are accepted and agrGed to:

Manhattan Cable Television

By:

Parago~ Cable Manhattan

By:
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- - - - - - - - -
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

-x

TURNER BROADCASTING SYSTEM, INC.,

Plaintiff,

- against -

··
··
··

civil Action Nos. 92-2247
92-2292
92-2494
92-2495
92-2558

FEDERAL COMMUNICATIONS COMMISSION, :
~ A.L..,

··Defendants.
··- - - - - -x

AND CONSOLIDATED CASES ··
- - - - - -x

AFFIDAVIT OF PETER O. PRICE
ON BEHALF OF AMICUS CURIAE

LIBERTY CABLE COMPANY, INC.

STATE OF NEW YORK )
: 55.:

COUNTY OF NEW YORK )

PETER O. PRICE, being dUly sworn, deposes and says:

1. I am the President of Liberty Cable Company, Inc.

("Liberty"). I make this affidavit (a) in support of the motion

by Liberty for leave to appear as an amicus curiae in these

consolidated cases and (b) in opposition to the motions of

Plaintiff Time Warner Entertainment Company, L.P. ("Time warner")

and other plaintiffs in these consolidated actions, to the extent

they seek a preliminary injunction against Section 19 ("Section

19") of the Cable Television Consumer Protection and Competition

Act of 1992 (the ri1992 Cable Act") •



2. Liberty seeks to appear as amicus curiae in these

~tions because Time Warner and others are seeking to enjoin

~ction 19 of the 1992 Cable Act. This section, including the

~gulations and procedures to be established under the section,

1S designed to foster competition in the cable industry -- and

Jre specifically to provide recourse to businesses, such as

Lberty, against anti-competitive barriers mounted by vertically

ltegrated cable operators and programmers, such as Time Warner.

3 detailed below, Section 19 is not only constitutional, it is a

lsperately needed legislative response to the serious anti

Jmpetitive and unfair practices existing in the cable industry.

Liberty's Perspective On section 19

3. Liberty is a satellite master antenna television

·SMATVtl) operator in the city of New York, Where it currently

3rvices approximately 7,000 subscribers at dozens of sites in

le metropolitan area. Liberty's franchised competitor in New

)rk is Time Warner, which dominates the cable market in

lnhattan through Manhattan Cable Television and Paragon Cable

lnhattan and in the outer boroughs through B-Q Cable, QUICS and

eaten Island Cable. New York City is the largest municipal

ranchisor of cable operators in the nation, and Time Warner

arves more than 90% of the subscribers in New York City as well

5 customers outside the New York metropolitan area.

4. On a national level, Liberty is a leading

mplementer of technological alternatives to cable. To the best

- 2 -



of Liberty's knowledge, it is the only SMATV company in the

country successfully overbuilding and competing head to head with

a local franchised cable company. Liberty has built the largest

18 ghz microwave network in the united States and delivers its

signal to many buildings via terrestrial microwave. Liberty will

also be among the first video programmers in the United states to

test "video dialtone" service and technology beginning in 1993.

These emerging technologies have been heralded widely in the

press. One of section 19's primary and express aims is to ensure

that businesses pursuing such new technologies will be able to

compete fairly with entrenched cable operators, through reduction

of the barriers imposed by vertical integration of cable

operators and programmers.

B. The Injury That A Preliminary Injunction
Against section 19 will Precipitate

5. If section 19 is enjoined during these

proceedings, it will prevent the FCC from considering pUblic

comment and from fashioning regulations that respond to the

substantial economic goals that underlie the implementing

legislation within the 180 day period mandated by statute.

Liberty intends to participate with many other interested parties

in that regulatory rUle-making process, and expects Time Warner

and the other plaintiffs to do the same. The Court should not

allow Time Warner and the others seeking to enjoin Section 19 to

delay this rUle-making process.

- 3 -



6. Liberty is sUffering injury on a daily basis. If

Time Warner and others succeed in persuading this court to grant

a preliminary injunction, Liberty and others will continue to

suffer real injury. This injury is not hypothetical. For

example, cable companies owned or controlled by Time Warner now

force Liberty to pay more than others for the same programming

services. There is no apparent reason for this price

discrimination other than the fact that Liberty is an SMATV

company and a Time Warner competitor. This higher pricing has

made it more difficult for Liberty to compete effectively with

Time Warner. Liberty expects that Time Warner's anti-competitive

conduct will be corrected by section 19 and regulations

promulgated thereunder and, on the other hand, will continue if

section 19 is enjoined.

7. In addition, Time Warner allows programming such

as court TV, which is produced by an affiliate of Time Warner, to

be sold to all other cable and SMATV companies in the United

states, but not Liberty. Indeed, Liberty's frustrated efforts to

secure programming from court TV are a prime example of the

abuses of exclusive contracts that section 19 would correct. In

a discussion I had earlier this month with steven Brill, the

President of Court TV, Mr. Brill stated that Court TV's partner,

Time Warner, wanted an exclusive in the New York market for its

affiliates, Manhattan Cable and Paragon, and that Court TV

"reluctantly" had agreed to Time Warner's request. Mr. Brill

stated that he believed it was in Court TV's best interest to

- 4 -



sell to anyone who wanted the programming and to do so at the

same price for all customers, but that Time Warner had imposed a

contrary policy on court TV. Thus, notwithstanding my

discussions with Court TV over a long period of time, Liberty has

been unable to obtain Court TV programming due to the pressures

and exclusive arrangements brought to bear by Time Warner upon

Court TV.

8. Liberty has been singled out for discriminatory

treatment in the sale of Court TV solely because it competes

directly, head to head, with Time Warner at its largest cable

operation in New York City. Once again, Liberty expects this

anti-competitive practice will be corrected through Section 19

regulations, and, on the other hand, will continue for so long as

section 19 is enjoined.

9. The existing antitrust laws do not provide an

effective or meaningful remedy for a small company like Liberty

due to the time and cost of pursuing an antitrust claim against a

corporate giant like Time Warner. Liberty expects that rules

promulgated under Section 19 will specifically target pernicious

behavior in the cable industry in a clear-cut way that will deter

Time Warner's misconduct without protracted litigation, or at

least provide an opportunity for improprieties to be remedied

more cheaply and quickly through the expedited adjudicatory

review required by section 19.

- 5 -



C. Time Warner's Unclean Hands Counsel Against
Preliminary Injunctive Relief

10. Before awarding any preliminary injunction against

section 19, the Court should also consider whether Time Warner is

entitled to equitable relief from this Court in light of its

history of inequitable behavior. In addition to discriminating

in the sale of its programming, Time Warner has also engaged in

an extensive harassment'campaign directed against Liberty. This

harassment is designed and intended to slow down the introduction

of Liberty service in New York city, and ultimately to drive

Liberty out of business in New York City.

11. Examples of Liberty's complaints and complaints of

others who have been penalized for changing service from Time

Warner are annexed hereto as Exhibits A-F. These exhibits set

forth specific facts about the Time Warner harassment campaign in

New York, inclUding (a) threats by Manhattan Cable to shred the

cables of Liberty customers and defamatory letters sent by

Manhattan Cable to Liberty customers (see my letter to William

Squadron dated February 7, 1992 annexed as Exhibit A)i (b) the

harassment of Liberty's customers, employees and prospective

employees by the Time Warner cable companies, and tampering with

Liberty equipment (see my letters to William Squadron dated June

16, 1992, July 10, 1992 and July 17, 1992 annexed as Exhibits B,

C and D); (c) harassment through abusive billing practices of

former Manhattan Cable subscribers who switch to Liberty's

service (see letter from Dina Fatigato to William Squadron dated

July 17, 1992 annexed as Exhibit E, and W. James MacNaughton to
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William Squadron dated October 1, 1992 annexed as Exhibit F); and

(d) Time Warner's exclusionary arrangements precluding the sale

of court TV programming to Liberty (see Exhibit B).

12. Liberty has complained to the New York City

Department of Telecommunications and Energy (the "Department"),

the city agency which regulates Time Warner cable operations in

New York City, regarding this harassment campaign. The

Department has advised Liberty that it is conducting an

investigation of this harassment campaign and will issue a

written report. The Department has also advised Liberty that the

report has been delayed due to the refusal of Time Warner to

cooperate with the Department's investigation. In the proceeding

before this Court, the city of New York has moved to appear as

amicus curiae to support the 1992 Cable Act, and to oppose Time

Warner on the motions for preliminary injunction.

13. A preliminary injunction against Section 19 will

have the practical effect of slowing down the rUle-making and

adjudicatory process authorized by Section 19, and allowing Time

Warner and others to continue reaping illicit profits and

unfairly diverting business opportunities from competitors such

as Liberty. Having lost their "political battle" in Congress,

Time Warner and other vertically integrated cable operators

should not be permitted to continue to pursue their anti

competitive economic agenda. Nor should these businesses be
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permitted by the Court to advance their injurious economic agenda

under the veil of the First Amend;~~~----~~__~

Sworn to before me this
1'1.1'1l day of December I 1992.

Notary Public

DEBORAH BtAS
Notary Public. Siale of Newy~

No. 4992580
Quatified ,n Suffolk County eli}

Commtssson Exptfe5 February 24. 19_
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